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Editors’ Note:

A tender was floated for Bangladesh Railway for design, develop, supply, install,
commission, operate, maintain and transfer of technology of online based Bangladesh
Railway Integrated Ticketing System (BRITS). SHOHOZ-SYNESIS-VINCEN JV a joint
venture participated in the tender. The Tender Evaluation Committee (TEC) declared 5(five)
tenderers as technically responsive including the present petitioner as well as respondent
No.09. Subsequently, the TEC after evaluation of the financial proposals of the technically
responsive 5(five) tenderers declared the petitioner as the final responsive tenderer.
Accordingly, notification of award was issued. In the meanwhile, the respondent No.9 filed a
complaint before the authority concerned under Rule 57(1) and (2) of the Public Procurement
Rules, 2008 alleging irregularities and illegalities in the process of evaluation of tender by the
TEC. Later, the respondent No.9 filed a complaint before the Review Panel-2 under Rule
57(12) of the same Rules. The petitioner as well as the respondents concerned appeared and
contested the said complaint of the respondent No.9. However, upon hearing the respective
contending parties the Review Panel 2 allowed Review Petition and recommended for re-
tender. The petitioner challenged the decision of the Review Panel-2 before the High Court
Division. The High Court Division held that the respondent no. 9 did not bring the complaint
within the time prescribed by law and as such the complaint is barred by limitation. It also
found that the Review Panel- 2 did not provide any finding as to the point of limitation in its
decision which is not maintainable.
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Section 29 and 30 of the Public Procurement Act, 2006 read with Rules 56 and 57 of the
Public Procurement Rules, 2008:

Section 29 of the Act, 2006 (Act No.24 of 2006), however, provides the right to file
complaint to the authority concerned (Rf2 @A ¥ F€=Twa f%5) under Section 30
of the said Act on the context as prescribed under Rule 56 of the Rules, 2008. In view of
Rule 57(1) of the Rules of 2008 said complaint has to be filed/made within the period as
stipulated in Schedule 2 of the said Rules i.e., within 7(seven) calendar days of receipt of
knowledge of the complaint which gives rise to the cause of action. In other words, the
complainant in his petition of complaint has to disclose the date of cause of action in
order to compute the period of limitation. ...(Para 31)

Review Panel has to give specific findings on the point of limitation:
Since in the first complaint dated 30.11.2020 (Annexure-VIII) respondent No.9 did not
disclose the date of knowledge giving rise to the cause of action hence, it is barred by
limitation. Hence, taking into cognizance of the office letter dated 23.11.2020 by the
Review Panel-02, as being introduced by the respondent No.9 for the first time while
filing appeal on 28.12.2020 in order to escape limitation without giving specific findings
on the first complaint dated 30.11.2020 on point of limitation is also not maintainable.
...(Para 39)

JUDGMENT
Farah Mahbub, J:

1. In this Rule Nisi, issued under Article 102 of the Constitution of the People’s Republic
of Bangladesh, the respondents have been called upon to show cause as to why the impugned
judgment and order dated 13.01.2021 passed by the respondent Nos. 2-4, Review Panel-2, as
constituted by the respondent No.l ie., Central Procurement Technical Unit(CPTU),
Implementation Monitoring and Evaluation Division, in Review Petition No.075/2020
allowing the review and recommending for re-tender(Annexure-F to the writ petition), should
not be declared to have been passed without lawful authority and hence, of no legal effect.

2. Pending hearing of the Rule, the operation of the said judgment and order dated
13.01.2021 passed by the respondent Nos. 2-4 was stayed by this Court for a prescribed
period.

3. Challenging the said interim order of stay passed in the instant writ petition the
respondent No.9, the 3™ lowest tenderer, preferred Civil Petition for Leave to Appeal No.783
of 2021 before the Appellate Division. However, the Hon’ble Judge-in Chamber of the
Appellate Division upon hearing the respective contending parties vide order dated
18.03.2021 directed the parties concerned to maintain status quo. Ultimately, said Civil
Petition for Leave to Appeal was disposed of by the Appellate Division vide order dated
04.04.2021 with direction upon this Court to hear and dispose of the Rule within a prescribed
period with continuity of the order of status quo granted earlier by the Hon’ble Judge-in
chamber. Pursuant to the said order this matter has been heard by this Court and is being
disposed of vide this judgment.
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4. Facts, in brief, are that the petitioner is a reputed joint venture company who has earned
name and fame in home and abroad. All the partners of the said joint venture company
participated in various tenders floated by the Government of the People’s Republic of
Bangladesh and after evaluation by the concerned department they became responsive.
Ultimately, on receipt of Notification of Award, issued by the authority concerned, they had
successfully completed their contractual obligations with satisfaction of the concerned
authority.

5. With a view to adapt to modern technology, to improve facilities for the passengers and
as of policy matter, the respondent No.8 floated a tender on behalf of Bangladesh Railway, by
publishing Invitation for Tender(IFT) in their official website as well as in “The Daily
Jugantor” including other national dailies on 23.01.2020 under Invitation Reference
No0.54.01.2600.007.18.013.19-45 for design, develop, supply, install, commission, operate,
maintain and transfer of technology of online based Bangladesh Railway Integrated Ticketing
System(BRITS) by providing all necessary hardware, software, accessories, stationeries and
limited managed service. Accordingly, invitation had been made to the aspiring tenderers to
participate in the tender process by submitting their respective offer following the instructions
as contained in the respective tender documents [(Annexure-A-A(4) respectively].

6. Shohoj Limited, Synesis IT Limited and Vincen Consultancy (Pvt.) Limited entered into a joint
venture in the name of SHOHOZ-SYNESIS-VINCEN JV, the petitioner, wherein Shohoj
Limited is the leading partner for the purpose of submission of its offer in response to the said
invitation for tender and completion of the respective work (Annexure-B). The petitioner
being interested to participate in the said tender process accordingly, filed an application to
the respondent No.8 along with its illustrative experience profile as well as its brochures in
order to prove that the firm is a reputed, reliable ICT enabled service provider. It also
submitted authentic documents and different membership certificates in order to show its
general experience in IT sector. The petitioner further enclosed completion certificates of
certain government and semi-government works showing its capability to accomplish the
respective work in connection with the tender in question(Annexure-C).

7. Meanwhile, the Tender Evaluation Committee (in short, TEC) was formed by the
authority concerned for evaluation of the tender. Said committee ultimately declared 5(five)
tenderers as technically responsive including the present petitioner as well as respondent
No.09. Subsequently, the TEC after evaluation of the financial proposals of the aforesaid
technically responsive 5(five) tenderers on 18.11.2020, declared the petitioner as the final
responsive tenderer. Accordingly, the respondent No.7 being the President of TEC submitted
the evaluation report along with the procurement proposal of the said committee to the
respondent No.6 vide Memo No. 54.01.2600. 007.18.013.19-135 dated 23.03.2020
[Annexure-3(a) of the affidavit in opposition filed by the respondent Nos.6-8], who on receipt
thereof forwarded all relevant documents to the respondent No.5 vide Memo No.
54.01.2600.007.18.013.19-438(Annexure-D-1) dated 23.11.2020 with a view to take
necessary steps as per Rule 36(3)(Ka)(2)(Aa) of the Public Procurement Rules, 2008(in short,
the Rules,2008). The respondents concerned having agreed with the said proposal had issued
notification of award on 03.12.2020 in favour of the petitioner (Annexure-D-3).

8. In the meanwhile, the respondent No.9 filed a complaint before the authority concerned
under Rule 57(1) and (2) of the Rules,2008 alleging irregularities and illegalities in the
process of evaluation of tender by the TEC. Subsequently, said respondent also filed writ
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petition  No0.9423 of 2020 before this Court challenging Memo No.
54.01.2600.007.18.013.1919-433 dated 22.11.2020 issued by the respondent No.6 declaring
the the petitioner as the responsive tenderer with recommendation to award contract in its
favour. Having found prima facie substance this Court issued a Rule Nisi on 06.12.2020 and
also stayed all further proceeding/steps so had been taken pursuant to Memo No.
54.01.2600.007.18.013.1919-433 dated 22.11.2020. Being aggrieved Civil Miscellaneous
Petition for Leave to Appeal Nos.795 and 2362 both of 2020 were filed by the Ministry of
Railway and the petitioner before the Appellate Division of the Supreme Court of
Bangladesh. However, the Appellate Division having found no legal infirmity in the said
impugned order dated 06.12.2020 passed in writ petition No. 9423 of 2020 dismissed both
the petitions vide order dated 07.01.2021(Annexures-VI and VII of the affidavit in opposition
filed by the respondent No.9). Later, on 28.12.2020 the respondent No.9 filed a complaint
before the respondent Nos.2-4, the Review Panel-2 under Rule 57(12) of the Rules,2008
regarding irregularities and illegalities in the evaluation process of tender by TEC
(Annexures- E and E-1 respectively). The petitioner as well as the respondents concerned
appeared and contested the said complaint of the respondent No.9. However, upon hearing
the respective contending parties the respondent Nos.2-4 vide the impugned judgment and
order dated 13.01.2021 allowed Review Petition No.075/2020 and recommended for re-
tender(Annexure-F).

9. Being aggrieved by and dissatisfied with, the petitioner has filed the instant application
and obtained the present Rule Nisi.

10. In support of the assertions so made by the petitioner respondent Nos.6-8, the
Procuring Entity entered appearance by filing affidavit in opposition stating, inter alia, that
Bangladesh Railway (in short, BR) in the year 1994 started computer ticketing system. Now,
the said ticketing system has been re-named as Centrally Computerized Seat Reservation and
Ticketing System. BR has been adopting the said ticketing system by appointing service
provider in a systematic tender process in an interval of 5(five) years. However, upon
obtaining expert opinion from Bangladesh University of Engineering and Technology
(BUET) and Bangladesh Computer Council(BCC) it initiated tender process for appointment
of service provider by issuing tender notification on 23.01.2020, which was published on
26.01.2020 in the respective daily newspapers. Subsequently, the authority concerned of BR
incorporated 4(four) addendums to the aforesaid tender and fixed 23.03.2020 as the last date
for submission of tender document [Annexures- 2,2(a)-2(c) respectively]. Though, 52
tenderers purchased tender notification but ultimately, 9(nine) tenderers submitted their
respective offer. However, due to the effect of Covid-19 pandemic the aforementioned last
date was extended and ultimately, the whole process of tender was resumed in June, 2020.
Meanwhile, a 7(seven) members Tender Evaluation Committee(TEC) was approved by the
Secretary, Ministry of Railways as per Rule 8 of the Rules,2008. At the same time, Technical
Sub-Committee(TSC) was also constituted by the TEC for aiding and assisting the main
committee as per Rule 8(14) of the Rules,2008. In the meanwhile, the period of tender
validation period was extended upto 23.11.2020.

11. Subsequently, the TEC submitted their report in due compliance of law after
scrutinizing the tender documents submitted by the respective tenderers where they found
5(five) of them as responsive participants. Said technical evaluation report was duly approved
on 08.09.2020 by the Director General of BR, respondent No.6. The TEC later on opened the
financial proposals of the technically responsive 5(five) tenderers and prepared a joint-
evaluation report based on technical as well as financial proposal and sent the same to the
respondent No.6 for final evaluation. On 23.11.2020, the purchase proposal was forwarded to
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the respondent No.5 by the respondent No.6 for final approval as per Rule 36 of the Rules,
2008. On receipt thereof Bangladesh Railway issued notification of award in favour of the
petitioner on 03.12.2020 as per Rule 102 of Rules, 2008 [Annexures- 3, 3(a)-3(c)
respectively].

12. Respondent No.9 entered appearance by filing affidavit in opposition controverting the
assertions so made by the petitioner as well as the respondent Nos.6-8 stating, inter alia, that
respondent No.9 is a private company limited by shares, incorporated under the relevant laws
of Bangladesh which is engaged in the business of providing Information Technology(in
short, IT) services to different international and local government offices/agencies, specially
by developing necessary software for web based atomization system with data entry, report
generation, data analysis services, online library management with digital archive system,
digital ID card management system, store management system, sales management system and
also online based integrated ticketing system to its respective customers. Said respondent,
however, has been providing services to Bangladesh Railway by operating and maintaining a
Centralized Computerized Seat Reservation and Ticketing System(in short, CCSRTS).

13. For adapting modern technology, to improve facilities for the passengers and as of
policy matter the authority concerned of BR floated a tender by publishing Invitation for
Tender in their official website and in “The Daily Jugantor” and other national dailies on
23.01.2020 under Invitation Reference No. 54.01.2600.007.18.013.19-45 for design, develop,
supply, install, commission, operate, maintain and transfer of technology of online based
Bangladesh Railway Integrated Ticketing System(in short, BRITS) by providing all
necessary hardware, software, accessories, stationeries and limited managed service and
thereby invited the interested tenderers to participate in the tender process by submitting their
respective offer following the instructions contained in the tender document.

14. With a view to participate in the aforesaid tender, the respondent No.9 procured the
tender document from the office of the respondent No.8 and after fulfilling all required
formalities submitted the same on 23.03.2020. Thereafter, Tender Evaluation
Committee(TEC) was formed for evaluation of the tender and afterwards a TSC was also
formed on 02.07.2020 as per Rule 8(14) of Rules,2008 to assist TEC for technical evaluation
of the tender documents submitted by the respective tenderers. Subsequently, the TSC upon
scrutinizing the technical proposals submitted by 9(nine) tenderers submitted its report on
20.08.2020 opining, inter alia, that without submission of proven documents Spectrum-BAL-
Electro Craft JV, one of the tenderers, had submitted vendor’s declaration as to its capability
to issue 06 million tickets every year. So far the petitioner is concerned said committee
observed that the petitioner submitted documents to able to issue approximately 40(forty) lacs
tickets in a year against the essential requirement of issuing 50(fifty) lakh ticket per year.
Regarding the respondent No.9 the TSC observed that respondent No.9 clearly met all
essential requirements of the tender(Annexure-III). With the aforesaid observations, the TSC
submitted its report to TEC on 20.08.2020. Further to the said report, respondent No.7
conducted an inquiry as to the authenticity of the certificate/declaration submitted by the
respective tenderers against the requirement of issuing 50(fifty) lakh tickets per year.
Accordingly, the respondent No.7, with a view to verify the authenticity of those certificates,
wrote office letter to the concerned institutions, who issued certificates to the respective
tenderers in this regard with request to send e-mail from their own domain within 01.10.2020.
On receipt thereof, the respondent No.7 submitted a negative report on 12.10.2020 regarding
the petitioner and Spectrum-BAL-Electro Craft JV. Thereafter, the TEC evaluated the
technical proposals submitted by the 7(seven) tenderers and declined the proposals of 2(two)
others as they failed to comply the essential requirements. The TEC, ignoring the aforesaid
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observations of the TSC and the respondent No.8, evaluated the technical proposals of
7(seven) tenderers including the petitioner and Spectrum-BAL-Electro Craft JV and declared
5(five) tenderers as technically responsive.

15. Further, it has been stated that at the time of opening and evaluation of the financial
offers of the respective tenderers on 10.11.2020, the TEC only declared the service charge
per ticket offered by the tenderers but no information was given to the tenderers regarding the
itemwise financial offers. Accordingly, the TEC evaluated the financial proposals of the
technically responsive 5(five) tenderers and after evaluation, on 18.11.2020 submitted report
in favour of the petitioner.

16. The respondent No.7, being the President of TEC submitted the evaluation report dated
18.11.2020 along with the procurement proposal to the respondent No.6 vide Memo No.
54.01.2600.007. 18.013.19-433 dated 22.11.2020. The respondent No.6 on accepting the
aforesaid report and procurement proposal of TEC on 22.11.2020 issued a certificate thereon
under Rule 97(8) of the Rules,2008 vide Memo No. 54.01.2600.007.18.013.19-438 dated
23.11.2020 and submitted the procurement proposal vide Memo No. 54.01. 2600. 007.
18.013.19-437 dated 23.11.2020 before the Secretary, Ministry of Railway, respondent No.5
to finalize the same.

17. Meanwhile, pursuant to Memo dated 23.11.2020 issued by the respondent No.6,
present respondent contacted the office of the respondent No.8. On 28.11.2020, said
respondent came to learn that gross irregularities and illegalities took place during evaluation
of the tender by the TEC. Accordingly, the respondent No.9 lodged a complaint on
30.11.2020(Annexure-VIII) before the respondent No.8 under Rule 57(1) and (2) of the
Rules,2008 with a prayer to take necessary corrective measures as per Rule 57(3) of the said
Rules,2008. Despite receipt of the said complaint, the respondents in an arbitrary manner
proceeded with the aforesaid tender process for issuance of Notification of Award and to
execute contract in favour of the petitioner, without affording any opportunity to avail and
exhaust the remedies available for the said respondent under the Act,2006 and Rules,2008.

18. Finding no other alternative remedy respondent No.9 as petitioner filed writ petition
No0.9423 of 2020 before this Court whereupon a Rule Nisi was issued vide order dated
07.12.2020 along with an interim order of stay of all further proceedings of the aforesaid
tender till 07.01.2021 (Annexure-IV). Challenging the aforesaid interim order passed in writ
petition No. 9423 of 2020 the respondent No.5 and others preferred Civil Miscellaneous
Petition for Leave to Appeal No.795 of 2020 before the Appellate Division. Upon hearing the
respective parties the Hon’ble Judge-in- Chamber of the Appellate Division was pleased to
pass “No Order” on 23.12.2020. Subsequently, the respondent No.5 and others as well as the
petitioner filed Civil Petition for Leave to Appeal Nos.2431 and 2362 both of 2020 before the
Appellate Division. After hearing the respective contending parties the Appellate Division
dismissed both the petitions vide order dated 07.01.2021 (Annexures-V-VII respectively).

19. In the meanwhile, the respondent No.8 having not responded to the complaint filed by
the respondent No.9 within 5(five) working days from the date of receipt thereof as per Rule
57(4) of the Rules,2008 a complaint was lodged on 07.12.2020(Annexure-1X) by the present
respondent before the respondent No.6, being the Head of Procuring Entity, as per Rule 57(5)
of the Rules,2008, but there was no reply thereof. Accordingly, the respondent No.9 lodged a
complaint on 15.12.2020 before the Secretary, Ministry of Railway, respondent
No.5(Annexure-X) as per Rule 57(9) of the Rules,2008, but again there was no response to
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the aforesaid complaint. Under the circumstances, respondent No.9 filed appeal before the
CPTU on 28.12.2020 (Annexure-XI) with prescribed fess and security deposit following the
time frame as prescribed in Schedule-2 of the Rules,2008. Said appeal was heard by the
Review Panel No.2, respondent Nos. 2-4 on 06.01.2021 and 10.01.2021 respectively. During
the course of hearing, the BR and the petitioner appeared and submitted their respective
written submissions. After hearing the parties and on consideration of the written submissions
of the respective contending parties, the Review Panel-2, CPTU vide judgment and order
dated 13.01.2021 disposed of the appeal with direction for re-tender.

20. Mr. Murad Reza, the learned Senior Advocate appearing on behalf of the petitioner
submits that the complaint so made by the respondent No.9 to the tender issuing authority is,
in fact, barred by limitation under Rule 57(1)and (2) read with Schedule 2 of the Public
Procurement Rules,2008. In support of the said contention he submits that the tender in
question was opened on 10.11.2020 and that the respondent No.9 filed complaint under Rule
57(1)and (2) of the said Rules,2008 before the Joint Director General(Operation), BR on
30.11.2020 (Annexure-VIII of the affidavit in opposition filed by respondent No.9) stating,
inter alia, that they came to know that the petitioner was declared technically responsive on
10.11.2020, the day when the tender was opened. In this regard, he submits that as per Rule
57(1) read with Schedule 2 of the Rules,2008 an aggrieved person has to lodge complaint
before the procuring entity within 7(seven) calendar days of knowledge of the event giving
rise to cause of action. Respondent No.9, he submits, had knowledge that the petitioner was
found technically responsive on 10.11.2020 since such declaration was made in the presence
of the representatives of the respective tenderers. But they did not challenge the said findings
of the procuring authority within time. Despite the said position of facts the Review Panel-02
has declared that the complaint filed by the respondent No.9 is in due compliance of the
Rules,2008.

21. He also submits that as per ITT clause 29.1, following the opening of the tenders until
issuance of Notification of Award the tenderer shall, unless requested to provide clarification
to its tender or unless necessary for submission of the complaint, communicate with the
concerned procuring entity pursuant to Rule 31 of the Rules,2008. In the instant case, he
submits, the respondent Nos.9 in its complaint petition stated, inter alia, that they came to
know about many irregularities in the evaluation of the technical and financial proposals of
the petitioner and Spectrum-BAL-Electro Craft JV while carrying out an “investigation™ at
BR on 28.11.2020 without stating what those irregularities are, or the basis for their
allegation. While passing the impugned order dated 13.01.2021 the respondent Nos.2-4 has
taken into cognizance of the said knowledge of the respondent No.9 about the alleged
irregularities in the evaluation of the technical and financial proposals from office letter dated
23.11.2020. At the same time, said authority concerned has given legal mandate to the
independent “investigation” being conducted by the respondent No.9 without any back up
support of law; whereas, in the complaint dated 30.11.2020 filed by the respondent No.9
under Rule 57(1) and (2) the date of opening of the financial proposals i.e., 10.11.2020 has
been referred to as the date of cause of action and that in the said complaint there was no
reference to the so-called office letter of the respondent No.6 dated 23.11.2020. 22. 22. Thus,
he submits, it is evident on the face of record that the complaint dated 30.11.2020 made by
the respondent No.9 before the procuring entity/review panel is barred by limitation.

22. He further submits that under the Act of 2006 and the Rules,2008 the Review Panel 1s
only empowered to ‘advise’ and ‘recommend’ the concerned authority. In the instant case, he
submits, Review Panel-2 acted malafide and in gross violation of Rule 60(3)(ka) (uma) and
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(cha) of the Rules,2008 in declaring that the offer of the petitioner and that of the other
responsive tenderer i.e. Spectrum Ltd. (who was not made a party in the said review petition)
could not be technically as well as financially responsive. In this regard, he goes to submit
that the Review Panel-2 has also acted beyond their jurisdiction and stepped into the shoes of
the TEC in assessing and evaluating the technical proposal of the petitioner and that of the
Spectrum Ltd. in declaring their offer as technically non responsive when the TEC declared
them as responsive tenderer. Accordingly, he submits that the impugned judgment and order
dated 13.01.2021 passed by the Review Panel-02, respondent Nos.2-4 is liable to be declared
to have been passed without lawful authority and hence, is of no legal effect.

23. Mr. A M. Amin Uddin, the learned Attorney General appearing on behalf of the
respondent-government at the very outset submits that despite the fact that the complaint
dated 30.11.2020 filed by the respondent No.9 before the procuring entity, the respondent
No.8 was barred by limitation under Rule 57(1) read with Schedule-2 of the Rules,2008 the
Review Panel-02 taking cognizance of the office letter dated 23.11.2020 issued by the
respondent No. 6, being introduced for the first time in the said appeal, has declared the
tender process in question illegal without giving any findings on point of limitation. On that
score alone, he submits that the impugned judgment and order dated 13.01.2021 passed by
the said Review Panel-02 is liable to be knocked down as being not maintainable in the eye
of law. In support he has referred the decision of the case of VA Tech WABAG Ltd. Vs.
Bangladesh reported in 17 BLC(HCD)568.

24. Mr. Md. Taherul Islam, the learned Advocate appearing for the respondent Nos.6-8
adopts the submissions so have been advanced on behalf of the respondent-government.

25. Per contra, Mr. A.F. Hasan Ariff, the learned Senior Advocate appearing on behalf of
respondent No.9 submits that once a complaint is filed before the authority concerned, as
prescribed under the Act,2006 it becomes an incumbent duty upon the said authority to raise
the issue of limitation, if there be any. Since none of the authorities concerned of Bangladesh
Railway have raised the said issue hence, now they are estopped from raising objection
before the Review Panel-02 on the ground of limitation. Moreso, he goes to submit, since
Review Panel-02 is not a quasi judicial forum having the trapping of a court but a domestic
dispute resolution body constituted under the Act,2006 to give “mycvwik” only on the
respective dispute; as such, it is not required to follow the norms and practices which are
being followed/observed by the judicial forum. Accordingly, he submits that for not giving
detailed observations and findings on the issue of limitation will not go to render the
impugned order dated 13.01.2021 nugatory.

26. He also submits that the respondent No.9 filed complaint before the appropriate
authorities as prescribed under the Act,2006 and the Rules,2008, being aggrieved by the
decision of Bangladesh Railway to find the petitioner as final responsive tenderer, by gross
miscalculation and supporting-fabrication of the format of the financial proposal of the tender
in question violating the said Act,2006 as well as the Rules,2008. Hence, the concerned
respondents have denied the rightful position of the respondent No.9 being the lowest
tenderer with highest ranked scores both technically and financially which exhort the cause of
action by itself.

27. Lastly, he submits that in the impugned judgment and order dated 13.04.2021 the
Review Panel-2, CPTU has catagorically found that the petitioner and Spectrum Ltd. are
technically and financially non-responsive; that being so, the respondent No.9 became the
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responsive tenderer with lowest price and as such, is entitled to get the work order under Rule
98(3)(ka) and Rule 102(13) of the Rules, 2008. Accordingly, he submits that this Rule being
devoid of any substance is liable to be discharged.

28. The moot contention of the petitioner is that the complaint so made by the respondent
No.9 to the concerned administrative authority of the Procuring Entity under Section 29 of
the Public Procurement Act,2006 (in short, Act,2006) read with Rule 57(1) and Schedule 2 of
the Public Procurement Rules,2008(in short, Rules, 2008) is barred by limitation, for, in the
petition of complaint filed before the respondent No.8, Joint Director General(Operation),
Bangladesh Railway(in short, BR) on 30.11.2020 (Annexure-VIII of the affidavit in
opposition) the respondent No.9 did not disclose the date of their knowledge of the event
giving rise to their cause of action. Moreover, the Review Panel-2 of the CPTU, respondent
Nos.2-4 while passing the impugned judgment and order dated 13.01.2021 (Annexure-F to
the writ petition) did not make any specific findings on the said objection/issue of limitation
being raised categorically both by Bangladesh Railway(the procuring entity) as well as the
petitioner, who has been issued Notification of Award on 03.12.2020(Annexure-D-3) by the
respondent No.8 having been approved by the competent authority.

29. As appears from record, in response to the invitation for tender under reference
No.54.01. 2600.007.18.013.19-45 dated 23.01.2020 for design, develop, supply, install,
commission, operate, maintain and transfer of technology of online based Bangladesh
Railway Integrated Ticketing System 9(nine) tenderers participated in the tender, out of
which 8(eight) were joint venture company including the petitioner and the respondent No.9.
On 23.03.2020, the date so fixed for opening of tender the Tender Opening Committee(TOC)
‘“mae@ Seaael S after giving opinion on the technical proposal of the respective tenderers
in the presence of their representatives sent the same before the Tender Evaluation
Committee (in short, TEC). At the same time the TOC had also sent the financial proposal of
those tenderers in sealed condition to the respondent No.7(Annexure-3a of the affidavit in
opposition of the respondent Nos.6-8). The TEC after scrutinizing all relevant records in
connection with the technical proposal of the respective tenderers found 5(five) tenderers
responsive and accordingly, numbers were duly allocated under ITT clause 32.5 of the tender
data sheet with certification under Rule 8(13)(kha) of the Rules,2008 dated 08.11. 2020.
Subsequent thereto on 10.11.2020 the financial proposal of those technically responsive
5(five) tenderers were opened and evaluated by the TEC in the presence of their
representatives with allocation of marks under ITT clause 17. Ultimately, in view of ITT
clause 32.4 of Section II: Tender Data Sheet, by aggregating the respective marks(75% under
technical evaluation and 25% under financial evaluation) the petitioner scored 78.9497,
Spectrum JV 73.8618 and Computer Network System Limited i.e., respondent No.9 scored
69.8400. Accordingly, on conclusion of evaluation of both head the TEC submitted its
recommendation on 18.11.2020 with certification under Rule 8(13)(kha) of the Rules, 2008,
which was duly forwarded by the respondent No.7 to the respondent No.6 i.e., Director
General, Bangladesh Railway vide office memo dated 22.11.2020 for taking necessary steps
(Annexure-D to the writ petition). The respondent No.6 with due notification that-“ftany
T/ B &I Af @I ST (@S TS GH/AA/BE T opfere Wiz ¢ vz
AR SpRe T TReR 9k [any awRG WefRE wiRw ¢ [fa/farTm Aferg 77 arw@ gvfere e
Tfon @I o5 T |
FAIfRFe wmreR eRitad Aty Tender THFCACHA I WP TR | THFIe TMAT Fvetad
Tender TFECHH 7 ANGT @R | AHB Frreed Iffe o T=rberg dfewfme @R &
@/ Crgar@oy o Sqfafe @21 ” forwarded the records to the Secretary, Ministry of
Railway, respondent No.5 on 23.11.2020 for approval(Annexure-D-1). After being approved
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by the authority concerned notification of award was duly issued in favour of the petitioner
on 03.12.2020 (Annexure-D-3 to the writ petition).

30. From the above, it is apparent that since technical as well as financial proposal of the
respective bidders including the petitioner and the respondent No.9 were opened in the
presence of their representatives on 23.01.2020 and 10.11.2020 respectively hence, it
becomes obvious that on 10.11.2020 they came to learn/ know the offers of all the respective
tenderers.

31. Section 29 of the Act, 2006 (Act No.24 of 2006), however, provides the right to file
complaint to the authority concerned (Fif22 @FSIRT =i F¢=a f4%56) under Section 30 of
the said Act on the context as prescribed under Rule 56 of the Rules, 2008. In view of Rule
57(1) of the Rules of 2008 said complaint has to be filed/made within the period as stipulated
in Schedule 2 of the said Rules 1.e., within 7(seven) calendar days of receipt of knowledge of
the complaint which gives rise to the cause of action. In other words, the complainant in his
petition of complaint has to disclose the date of cause of action in order to compute the period
of limitation.

32. For ready reference Section 30(1) of the Act, 2006 and Rule 57(1) along with
Schedule 2 of the Rules,2008 are quoted below:-
“ 4T 0o (3) FIE FEATER e S Wi, S, Fonifn I- (5) 4FT 6 97 WA MRSy el
Sferam MfHE FRE NPT FEATH 76 7w FRce 2803 43R TSR (@I ASRNT AR 230,
TG ST OF| bRy fydifare sasie weyy T faeeife s 17

“ fifg ¢a | A FgeiTRe fass et e, feife, qenfn 1- (3) @i wfers swhr-2 97 e
TATANR My o sirE sifewr wifds sire 237 17
‘W-Q”

SFSTRTCRA A SFarweed (Administrative Review) 53
ea(s) @ Afafgfon RS St Teq 233MR SRar KA w[ee 23419 9(3119)
Afgs! e ey |

33. In the instant case, the respondent No.9 being aggrieved with the decision of the TEC
to declare the petitioner and another as technically responsive filed complaint before the
respondent No.8 on 30.11.2020 under Rule 57(1) and (2)(Annexure-VIII); before the
respondent Nos.6 on 07.12.2020 under Rule 57(5)(Annexure-1X); and before the respondent
No.5 on 15.12.2020 under Rule 57(5) of the Rules, 2008 (Annexure-X) on similar contention
stating, inter alia, - “T® 0 (1 QAR W0 L AT weq FE GOF THA €8.05.%00,
009.3b.059.55-8¢ €T T TAEE [T GTRE AW I T | TF (AfFFTS © 9 1 b w0
ST ob (T7) 5 ofevom Gor ey e wifke 30a | O3 YRRIEFSI TS Y03 TOIE 030 ST
@SN AEE 0% RIS T ABRAT Tfe F41 & | @ F) 726 T Noe-foqem Ffrse- e
AT @ g ) CPRGN-REE SHEHR- TEFGIETs (66 feToma e FReRe
GRS RRear T AfeTomen 3 T ABR RS TYFE FA | ... TS TSI
S TR ) TG ARG (@ @ 2) C@RG et Ffide @fe sfeviimem s e ager
FGH (P (34 AC@OR FW AV FC0 AR 0T T T (TR, ©f 7ege ITT 7.1(a) 93 =S

LT LWPTR T F9 AR | ... foforars 200t @9 4T @a(9) TR FCHLTLETS ATTS! TIE]

2 T & A2 F6 AR Sl F4% 17

34. In all those petitions, the respondent No.9 has categorically admitted that the financial
offers of the respective tenderers including the petitioner and respondent No.9 were opened
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by the committee concerned on 10.11.2020 in the presence of their representatives for having
been found technically responsive by the TEC on 08.11.2020( Annexure-3b of the affidavit in
opposition of the respondent Nos.6-8). It is, thus, apparent that neither in the first complaint
dated 30.11.2020 nor in the subsequent complaints so made before the concerned authorities
the respondent No.9 had disclosed their date of knowledge giving rise to the cause of action.

35. Vide Section 30(2) of the Act, 2006 the party concerned is entitled to prefer appeal
before the Review Panel if he is aggrieved with the decision of the “eHf< Fg==", the
administrative authority or if said authority fails to give decision within the prescribed period
as provided under the Rules,2008.

36. The respondent No.9 filed appeal before the CPTU on 28.12.2020 (Annexure-XI of the

affidavit in opposition of the respondent No.9) on similar contention having receipt no
decision of the authority concerned within the prescribed period without disclosing the date
of knowledge giving rise to cause of action. Said respondent in its appeal before the
Chairperson of the Review Panel for the first time gave reference of the office letter dated
23.11.2020 1ssued by the respondent No.6 stating, inter alia:-
“ s QI T @, S0/5d/30%0 SIRTY MRI@d NfF VI FFe RS FNC TS FaT JET8 (T
Reifie @ o2 awmi 391 27 7| *RISTTe AW @S TGS TG 20/55/20%0 T SIRiTLT @
TREe PfeR-200r @7 [ »() SRIA WEo@ OB PO IRER & A, @ Ty I
qFR IIffF oWT MR G GF TR T W/3d/R0%0 T iR 77er FNTe @fe ¢ c=Rbe
e tafen wikege Fikelfd ¢ wifds v R @ oy AR G SPRofore w2y “Near
wo/35/20%0 3 I Pf-200u WF RT-35 @A FAPTR-200b €T [fY @u, ¢q TE TIFET IFRE
ST Wit et 1

37. As has been observed earlier, in the petition of complaint dated 30.11.2020 (Annexure-
VIII) there is no reference of the office letter dated 23.11.2020 nor in the other complaints so
filed by the respondent No.9 under Rule 57(5) and (7) of the Rules, 2008. The same has been
introduced by the respondent No.9 for the first time in the appeal so filed before the Review
Panel-02 on 28.12.2020 with a view to cover the period of limitation.

38. Said issue of limitation has been categorically agitated before the Review Panel-02 by
the respondent Nos.6-8 as well as the petitioner. The Review Panel-02 while framing specific
issues on other objections being raised by the respondent No.9 did not frame specific issue on
the period of limitation. Rather, taking into cognizance of the office letter dated 23.11.2020
has ultimately rejected the tender in question without giving any specific findings whatsoever
that the first complaint filed under Rule 57(1) and (2) was filed within time or was filed
beyond 7(seven) calendar days. Relevant part of the impugned order dated 23.11.2020 is
quoted below :

“s T Rt R wieees s/ ¢ Fraie
AU S AT ACH (T NS FSG W FE0R ©F 2D el W (@, Afeorwg Safes @
ST FIAFACAT (TS TR Fod IR (A (ASAR AT #I17fe13 SAfFCACTT AZ, 2000 @ AT
@R AR SfCAers KA, oo @7 Y @u(5)(53) SpmRTeT el TR WA Al 7 il
B AR Sgw @R FF (HOPE) 39099 7T ©o/s3/0%0 Sifite ofes siffew =y wieams
(oM I | O3 TN I AL ... I 09/53/20%0 ST @3 Fef#B TFgeeas Afva e
5¢/33/20%0 ST STV FERCRA (4l T | STy [&M *1%0F pfe T gre e @ oy fofa
T ZRH6 [oitre &6 FHo«w Sitaws (or T BT ie zaeeT | ARl gfeeaes ffase,
Joob GF RY ¢q(d) O (5) TPR foff © Jb/53/20%0 SIRTY e IR (% FCACRA | dfcs
TRIIRIBETS T TS 20/55/20%0 I TFUTE I IR (T A (o1 FCACRA ©f ST 2= A=+
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O 2P VLA AW (o1 FACo P AR (l [ | foAfa, Q00v @ foAforemE, ¢q SpEe I3
I AR IR (o FCIRA | FICG2 © @ 8 R AT JFeTR @ IR =Tl 77 [0 [eavelt T
> W o Ry Sicaw=s i Sigee fReaoat w1 7 17

39. Be that as it may, since in the first complaint dated 30.11.2020(Annexure-VIII)
respondent No.9 did not disclose the date of knowledge giving rise to the cause of action
hence, it is barred by limitation. Hence, taking into cognizance of the office letter dated
23.11.2020 by the Review Panel-02, as being introduced by the respondent No.9 for the first
time while filing appeal on 28.12.2020 in order to escape limitation without giving specific
findings on the first complaint dated 30.11.2020 on point of limitation is also not
maintainable.

40. Said observations of ours find support in the decision of the case of VA Tech WABAG

Ltd. Vs. Bangladesh reported in 17 BLC(HCD)568 where it has been observed by one of the
Benches of this Division, inter alia:
“The Review Panel in the aforesaid manner has stated that the appeal preferred before the
Review Panel has been within time. There is no specific finding that the first complaint filed
under Rule 57 of the PPR has been made within time or Project director has committed error
of law in disallowing the formal complaint holding that the same was filed beyond 7 calendar
days.

41. Since the petitioner of writ petition No.10380 of 2011 admitted in the Annexure-1 that
during the opening of the offers the other bidder JLEPCL-DCLJA has been identified to have
submitted swift copy of Bank Guarantee from Shanghi Pudong Development Bank, Nanjing
Branch, China and advised through Islami Bank Bangladesh Ltd. Kawran Bazar Branch,
Dhaka Ref No.001 dated 29.06.2011 ‘without any risk responsibility and engagement on our
part and in_the formal complaint Annexure-1 as lodged by the VA Tech Wabag Ltd.
mentioned the said fact and did not disclose anything so far their alleged date of knowledge
is concerned, we have no hesitation to hold that the statement made on 29.08.2011 before the
Chairman, BSCIC regarding dated knowledge is a creation of “after thought” only to get

escape from limitation.”

[Emphasis given]

42. In view of our above observations and findings, we find it redundant to make
observations on the merit of the instant case.

43. Considering the facts and circumstances of the case, observations and findings so made
above we find substance in the instant Rule.

44, In the result, the Rule is made absolute.

45. The impugned judgment and order dated 13.01.2021 passed by the respondent Nos. 2-
4, Review Panel-2, as constituted by the respondent No.l, Central Procurement Technical
Unit(CPTU), Implementation Monitoring and Evaluation Division in Review Petition
No0.075/2020 allowing the review and recommending for re-tender(Annexure-F to the writ
petition), is hereby declared to have been passed without lawful authority and hence, is of no
legal effect.

46. There will be no order as to costs.

47. Communicate the judgment and order at once.



